28 July 2017
Attention: Automated Vehicle Team
National Transport Commission
Level 3/600 Bourke Street
Melbourne VIC 3000
Lodged via: www.ntc.gov.au

Response to NTC Discussion Paper – Regulatory options to assure automated vehicle
safety in Australia

Thank you for the opportunity to provide a response to the discussion paper, Regulatory options to
assure automated vehicle safety in Australia. The Amy Gillett Foundation has a direct interest
contributing to the conversation about automated vehicle safety with regard to the safety of cyclists on
Australian roads.
In our review of this Discussion Paper it was reassuring to see the mention of safe interaction with
vulnerable road users including cyclists with specific reference to the need for compliance with
minimum passing distance laws.
However, this mention highlighted the most important and overarching concern – the lack of
comprehensive consideration of autonomous vehicles and the safe interaction with vulnerable road
users as part of the regulatory framework. Governments have a critical role in establishing the
minimum safety standards for all vehicles and to use all available policy frameworks to minimise the
potential of any vehicle to cause harm in our community by protecting all of us when we are most
vulnerable – that is when we are walking or cycling.
In this submission we have provided responses to the consultation questions. Further, recently the AGF
has made submissions to three automated vehicle inquiries and the submissions are attached for your
reference. Across all inquiries our principle goal remains the same – a safe environment for vulnerable
road users.
We look forward to the next steps in this process. Please do not hesitate to contact me directly if you
have any questions or require any additional information.
Yours sincerely
Phoebe Dunn

Chief Executive Officer
Amy Gillett Foundation
Suite G.05, 181 St. Kilda Road, St Kilda Victoria 3182
P: 03 8506 0675 E: info@amygillett.org.au
www.amygillett.org.au
ABN: 46 200 981 503 / ACN: 118 522 375

Amy Gillett Foundation
The Amy Gillett Foundation (AGF) is a national organisation with a mission to reduce the incidence of
serious injury and death of bicycle riders in Australia. We draw on evidence and international best
practice, and collaborate with governments, business and the community to create a safer environment
for cyclists, while maintaining an efficient road network for all road users.
AGF responses to Discussion Paper – overview

Fears about safety are the biggest barriers to cycling in Australia. Specifically, people are afraid of riding
alongside motor vehicles and the chance that they may be involved in a crash that results in serious
injury or death. Automated vehicles have the potential to provide a step-change in cyclist safety by
removing or reducing the role of the driver. But this can only be achieved if the detection and
avoidance of cyclists are built into the requirements for all automated vehicles, including regulatory
oversight.
In the Discussion Paper, three ways of ensuring safe operation of automated vehicles in Australia were
identified (p11). For the AGF, the most significant is the interaction between the vehicle and humans.
In particular the safe interaction with vulnerable humans outside automated vehicles, particularly
cyclists and pedestrians.
As identified in the Discussion Paper, the automated driving system entity extends beyond the
manufacturer to the operator, the owner and other entities, and requires the type of oversight that can
only be implemented at a government level. The AGF is a stakeholder that expects ‘governments to
continue to play a role in ensuring road safety in a more automated future’ (p14) and in creating a
regulatory framework ensure that the safety assurance system mechanism to assess automated vehicle
safety extends to all Australians, including when we are riding out bicycles.
We agree with the statement in the Discussion Paper, ‘the greater the risk, the higher the level of
regulation’ (p25). Interaction on the road between motor vehicles and people on bicycles is an
environment of great risk and requires a high level of regulation to ensure that the safety gains
promised from automated vehicles are fully realised for cyclists.
Our detailed responses to the questions raised in the Discussion Paper are included below.
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AGF responses to consultation questions

1.

Should government have a role in assessing the safety of automated vehicles or can industry and
the existing regulatory framework manage this? What do you think of the role of government
should be in safety assurance of automated vehicles?

Yes, government has a role in assessing the safety of automated vehicles.
No, industry and the existing regulatory framework is not sufficient to manage this assessment.
The role of government in the safety assurance of automated vehicles fits within the existing
requirement that government should maximise community safety, including on the roads. The issue of
automated vehicle safety has been framed in the Discussion Paper as a new, imminent evolution of
motoring, forecast to arrive from 2020. However, automated features of vehicles are already
widespread in the Australian vehicle fleet. The AGF considers automated vehicles as the next step in the
continuum of automated features of vehicles in Australia, one that requires continued government
involvement including legislation and regulation action.
A key role of government is to maximise community safety. From a road safety perspective, the
government’s commitment is to the Safe System approach1 which takes a holistic view of the road
transport system. The human-centred guiding principles recognise that humans make mistakes,
humans are frail and that the road transport needs to be forgiving. This needs to be extended to
recognise that automated driving systems will fail or contain errors. The level of prevention or tolerance
of these requires government oversight.
A step-change in driver automation to minimise driver error would be transformative for safety when
we are riding our bikes. However, the concern is that the automobile industry will not prioritise
technology that ensures the vehicle will detect and avoid people on their bikes. This concern is
evidenced by the long history of motor vehicle manufacturers that consider road safety principally in
terms of the safety of vehicle occupants.

2.

Should governments be aiming for a safety outcome that is as safe as, or significantly safer than,
conventional vehicles and drivers? If so, what metrics or approach should be used?

Significantly safer than conventional motor vehicles and drivers.
Vehicles
Conventional motor vehicles are not safe enough when considered from the perspective of the injury
outcomes resulting from a crash with a cyclist.
Current safe motor vehicles tests and metrics place more value on the humans inside the motor vehicle
compared to humans outside. Both drivers and passengers have been of greater importance, as
demonstrated in safety technology (e.g. driver/passenger airbags, ESC, AEB, seat belt reminders, roll1

National Road Safety Strategy 2011-2020. http://roadsafety.gov.au/nrss/files/NRSS_2011_2020.pdf
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over protection, etc.) compared to people outside the car – that is cyclists and pedestrians. This
disparity is further highlighted in the current Australasian New Car Assessment Program (ANCAP) which
includes only one non-occupant safety test, the pedestrian protection test and no direct safety test for
cyclists. Given the lack of a cyclist safety test, the pedestrian protection, which only considers front
impact, is used as a proxy measure for cyclists.
It is alarming that vehicles that score poorly on the pedestrian protection test can still be given a fivestar rating due to the weighting of the other test scores. Recent examples include2:
Vehicle
Ford Tourneo Custom (mar 2014-onwards)
Ford Transit Custom (Mar 2014-onwards)
Hyundai Tucson (Nov 2015-onwards)
Kia Picanto (2016-onwards)
Toyota Landcruiser Cab Chassis (Sept 2016onwards)

ANCAP safety rating






Pedestrian protection score
48%
48%
Marginal
Marginal
Marginal

Safety measures for conventional motor vehicles need to be improved to take into account and value
humans who will come into contact with motor vehicles but are unprotected by a motor vehicle
themselves.
Drivers
While considering the relative performance of automated driving systems and humans, it is important
to recognise that there is scope for significant improvement in driver training, particularly in relation to
sharing the road with cyclists.
Drivers in Australia are not adequately trained or tested about how to share the road safely with
cyclists. This was evidenced in a research study in the Australian Capital Territory that identified that
the inclusion of cyclists in the driver training material was limited and when cyclists were mentioned it
was negatively. Recent changes to the driver licensing process in the ACT in relation to the driver
licensing process and cyclists has improved, however, change is required nationally in relation to
teaching all drivers - new and existing - about safely sharing the road with cyclists.
Metric/approach
The safety of cyclists must be a mandatory inclusion in the safety assurance system for automated
vehicles. Currently, some vehicle manufacturers list cyclist detection and avoidance technology as a
fourth generation technology that will come after the protection of vehicle occupants. This delay is not
acceptable. Cyclist detection and avoidance technology need to be incorporated as soon as possible to
maximise the safety outcomes for Australians when they ride their bikes.
Several metrics need to be used to assess the safety of automated vehicles including, but not limited to:



2

Timely monitoring of technical failure that does and does not result in harm to people
Timely monitoring of crashes involving cyclists and automated vehicles
o Including injury severity

ANCAP Safety Ratings (2017). http://www.ancap.com.au/safety-ratings
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Accurate monitoring of number of people cycling to enable comparisons of trips by bicycle as
automated vehicles increase – both in terms of conditional to full automation and number of
automated vehicles on the road
Perceptions of safety of current bicycle riders and non-riders
Metrics related to correct predictions of automated vehicles movements by humans outside
the vehicles, thereby allowing humans to interact safely with automated vehicles Should the
onus be placed on the automated driving system entity to demonstrate the methods they
have adopted to identify and mitigate safety risks?

In direct response to the text that precedes Question 3 on pages 33-36, Option 2 appears to be the
preferred option with Option 3 a placeholder until international process and standards are developed.
Our discussion above states our concern with the reliance on the industry to test and validate safety
measures for automated vehicles, given the failings of some manufacturers in the past to adequately
consider the safety of cyclists. It would seem more likely that an international process, particularly one
that includes the EU, will be more likely to take the safety of vulnerable road users into account than
the industry.
3.

Should the onus be placed on the automated driving system entity to demonstrate the methods
they have adopted to identify and mitigate safety risks?

In response to Question 3, there is a role for the automated driving system entity to demonstrate safety
outcomes. However, the definition of ‘automated driving system entity’ is expansive and as per the
Discussion Paper currently includes:





Manufacturer
The operator
The legal owner of the vehicle
Or other entity

It is likely that the level of responsibility will vary across the automated driving system entity as it is
foreseeable that a manufacturer will issue an upgrade that is either automatically installed or must be
installed by the operator or owner. It may not be reasonable for the operator or owner to be able to
evaluate or foresee a safety risk that could be introduced by that upgrade. In which case responsibility
to demonstrate safety risk mitigation would lie with the manufacturer.
The operator or owner’s responsibility is likely to be similar to that of current motor vehicles owners,
for example ensuring that any after-market modifications meet safety standards. In the case of
automated vehicles, there may also be a requirement for operators/owners to install system updates
within a specified time period. Or there may be a requirement that software/system updates must be
able to be installed by the manufacturer even after purchase, which removes the requirement for the
operator/owner. These passive options need to be balanced with the potential risks of hacking and
cybersecurity breaches.
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Finally, it is not clear what is intended by ‘Or other entity’. Conceivably this could and should extend to
platform managers such as Uber or Lyft or intelligent highway operators. It might be useful to identify
some general principles for determining what might constitute an ‘other entity’.

4.

Are the proposed assessment criteria sufficient to decide on the best safety assurance option? If
not, what other assessment criteria should be used for the design of the safety assurance
system?

Additional assessment criteria are required.
An assessment criteria is needed that clearly requires automated vehicles to minimise the potential for
harm to vulnerable road users, explicitly including cyclists and pedestrians.
This is because currently, the safety assurance system is based on the requirement that ‘automated
vehicles must be designed to operate safely’. However, there is no explicit explanation of how safe
operation is defined. It is conceivable that, again, the focus of safe outcomes will be on the protection
of human life in relation to motor vehicle drivers and passengers to the neglect of cyclists and
pedestrians.
While this explicit requirement may not fit neatly into the safety assurance options as proposed it is
required if automated motor vehicles are to realise the road safety benefits to Australians when we are
walking and riding our bikes.

5.

Should governments adopt a transitional approach to the development of a safety assurance
system? If so, how would this work?

The development of a safety assurance system needs to keep pace with the introduction of automated
motor vehicle technology.

6.

Is continuing the current approach to regulating vehicle safety the best option for the safety
assurance of automated vehicle functions? If so, why?

From the detail provided in the Discussion Paper, it does not appear that continuation of the current
approach is suitable as it does not have provision for existing technology and would permit technology
on Australian roads without any oversight. It is foreseeable that, should a negative event occur,
redressing the situation would be complicated and expensive.
Further, as stated above, the current regulatory requirements for safe motor vehicles in Australia are
failing cyclists and need to be improved.

7.

Is self-certification the best approach to regulating automated vehicle safety? If so, should this
approach be voluntary or mandatory? Should self-certification be supported by a primary safety
duty to ensure automated vehicle safety?
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At this stage in the evolution of automated vehicles, self-certification is not the best approach to
regulating automated motor vehicle safety. Given the transformative nature of automated vehicle
technology, the public needs to be reassured that it is safe and independently assessed. This may
change in the future as the technology becomes accepted and reliability is determined. We are all
familiar with the historical requirements for men with red flags to precede the first cars to operate on
public roads. In a sense, we are at an analogous time of history with respect to automated vehicles. We
don’t need men with red flags, but we do need to ensure that the technology is introduced with
appropriate safeguards.
If this option is adopted, the approach must be mandatory, otherwise there is no way of determining
compliance.
Yes, if self-certification is adopted is should be supported by a primary safety duty. While there is some
duplication in relation to the Australian Consumer Law, given that this is new and evolving technology,
this potential duplication is considered a reasonable safeguard.

8.
9.

Is pre-market approval the best approach to regulating automated vehicle safety? If so, what
regulatory option would be the most effective to support pre-market approval?
Is accreditation the best approach to regulating automated vehicle safety? If so, why?

As presented in the Discussion Paper, both the pre-market and the accreditation approach appear to
have merit beyond the ‘business as usual’ or self-certification approach. The reluctance to adopt the
pre-market or accreditation approach appears to be related to the perceived delay in the
implementation as these approaches are depicted as regulation and resource intensive.
From outside the bureaucratic system, this decision seems to be a trade-off between a quick,
unimpeded entry of automated motor vehicles into the market on one hand and comprehensive safety
checks and balances on the other. As stated on page 28, this relates to risk appetite.
At the AGF, the risk appetite for automated vehicles is high with the aim of achieving a safe cycling
environment. However, in contrast to the sentiment on page 28, this does not equate to a case for low
regulatory oversight – While we believe that motor vehicle manufacturing and vehicle safety testing is
generally done with the best intentions, strong verification is needed given the consequences of
systematic errors. These are likely to arise due to a focus on occupant protection to the detriment of
those outside vehicles. Required regulatory oversight is higher than the risk appetite might suggest due
to the historical lack of inclusion of the safety for cyclists in relation to safe vehicles in Australia. The
step-change needs to hold automated vehicles to a higher standard as, to date, ‘safe vehicles’ have
failed cyclists in Australia.
The preferred system is a single national system that aligns with international agreements and
protocols. The system needs to ensure that automated motor vehicle technology enters the Australian
market unimpeded but has passed motor vehicle safety testing, including protection of cyclists and
pedestrians.

10. Based on the option for safety assurance of automated vehicle functions, what institutional
arrangements should support this option? Why?
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Institutional arrangements should be centralised to ensure consistency nationally and minimise
duplication. From the information provided, Option 2: a national entity to manage automated vehicle
safety assurance appears to be the most viable option, followed by Option 5, an ANCAP style
commercial entity or Option 1: the Commonwealth manages automated vehicle safety assurance.
The state-based options of 2 and 3 are likely to lead to delays in implementation and increased
duplication. Further such approach will perpetuate the existing issues between states and territories of
inconsistencies and confusion.

11. How should governments manage access to the road network by automated vehicles? Do you
agree with a national approach that does not require additional approval by a registration
authority or road manager?
Intuitively it seems that there is a benefit in treating automated motor vehicles the same way as
conventional motor vehicles. That is, a national body determines safety (ADRs, VSSB) and the
registration of motor vehicles is managed by each state and territory.
From the information provided, there does not seem adequate justification to introduce a national
scheme to replace registration at the jurisdiction level as this may create duplication and confusion at
the state/territory level. This may change if and when we move to a mainly automated vehicle fleet.

12. How should governments ensure compliance with the safety assurance system?
One note on a primary safety duty approach. It seems that this approach has been developed for high
automation and full automation motor vehicles. While this is a reasonable approach for motor vehicles
with low/no driver engagement, this is not a suitable approach for motor vehicles with partial or
conditional automation. This raises the question – will a primary safety duty approach have the capacity
to determine if a human was operating the vehicle or not and how will this impact the response to
infringements and enforcement? There is a role for driver-based enforcement for infringements that
are due to the driver’s behaviour and should apply to motor vehicles with low levels of automation that
are comparable to conventional motor vehicles.
For breaches that are caused by technical or design fault, there is certainly a need to extend compliance
with the safety assurance system to the manufacturer/corporation including a corporate multiplier. In
addition to a monetary penalty, breaches of this nature must also require corrective action from the
manufacturer/corporation across the entire vehicle fleet. Consideration needs to be given to the cost of
this type of corrective action and whether it will need to be covered by the manufacturer/corporation
or whether they will be permitted to pass that cost on to people who have already purchased the
automated motor vehicle. Safeguarding the consumer against the manufacturer/corporation passing on
the cost for expensive corrective actions for technical or design faults needs also to be considered.
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Appendix A – AGF Submission to Senate Inquiry into the Social Issues Relating to Land-based Driverless
Vehicles in Australia, April 2017

AGF Submission to NTC – Regulatory options to ensure automated vehicle safety in Australia

9

AGF Submission to NTC – Regulatory options to ensure automated vehicle safety in Australia

10

AGF Submission to NTC – Regulatory options to ensure automated vehicle safety in Australia

11

Appendix B – AGF Submission to VicRoads On-road Trials of Automated Vehicles Discussion Paper,
February 2017
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Appendix C – AGF Submission to New South Wales Inquiry into Driverless Vehicles and Road Safety,
April 2016
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